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A. IDENTITY OF PETITIONERS 

The Kiwanis entities (“Kiwanis”) seek review by this 

Court of the published Court of Appeals opinion terminating 

review set forth in Part B.   

B. COURT OF APPEALS DECISION 

Division II of the Court of Appeals filed an unpublished 

opinion reversing the trial court’s dismissal of J.S.’s claims 

against Kiwanis for lack of evidence, after concluding that the 

case did not merit oral argument.  A copy of the opinion is in the 

Appendix.   

J.S. moved to publish the opinion, contending that 

publication under the criteria in RAP 12.3(e)1 was critical 

1  RAP 12.3(e) provides that publication is governed by 
the following criteria: 

(1) Whether the decision determines an unsettled or 
new question of law or constitutional principle; (2) 
Whether the decision modifies, clarifies or reverses 
an established principle of law; (3) Whether a 
decision is of general public interest or importance 
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because litigants, including the State:  

are regularly involved in tort lawsuits arising from 
decades-old sexual abuse at group homes.  As the 
record in this case and others demonstrates, the 
State has destroyed or lost decades worth of 
placement records or maintained incomplete or 
inaccurate records. As a result, multiple trial courts 
continue to face the same issue resolved by this 
Court: whether a plaintiff’s sworn testimony that 
they resided at a particular group home creates a 
question of fact on that issue and, thus, whether the 
facility’s operator owed them protective duties.   

Mot. to publish at 1.   

J.S. argued that the issue was recurring and Division II’s 

decision would offer guidance in all such recurring cases.  Id. at 

1-2, 7-8.  J.S. contended that this recurring issue was 

consequential, given the statute of limitations for childhood 

sexual assault victims, RCW 4.16.340.  Id. at 2-8; reply on mot. 

or (4) Whether a case is in conflict with a prior 
opinion of the Court of Appeals. 

See also, RCW 2.06.040; State v. Fitzpatrick, 5 Wn. App. 661, 
664, 491 P.2d 262 (1971), review denied, 80 Wn.2d 1003 (1972).  
A publication decision implicates RAP 13.4(b)(4) as to review 
by this Court.   
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to publish at 3.  J.S. asserted that the issues in the case will “affect 

many more litigants than J.S. and the trial courts dealing with it 

– making it of public interest and importance to similarly-

situated litigants and trial courts.”  Reply on mot. to publish at 5.  

J.S. argued that a legal issue – duty – was at stake.  Id.  J.S. 

insisted that the case would have significant effect on other OK 

Boys Ranch cases.  Id. at 8-9.   

Division II agreed with J.S. that the criteria of RAP 12.3(e) 

were met and entered an order directing publication of its opinion 

on May 21, 2024.  A copy of J.S.’s briefing on his motion to 

publish and Division II’s order is attached as an appendix to this 

petition.   

C. ISSUES PRESENTED FOR REVIEW 

1. Where a plaintiff bore the burden of proof on 
the elements of negligence, but failed to produce 
admissible evidence that he was actually present at a group 
home where he was allegedly abused, was the trial court 
correct in granting a summary judgment of dismissal 
where the plaintiff fully relied on government records as 
to his placement and those records specifically failed to 
reflect that he was placed at the group home?   
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2. Did Division II err in reversing the trial court 
and in adopting, according to respondent, a new principle 
on summary judgment that if government records might, 
but do not expressly show that a fact is true, summary 
judgment must be denied?   

D. INTRODUCTION 

J.S. sued a group of Kiwanis entities (“Kiwanis”), 

claiming he was abused as a foster child when the State of 

Washington allegedly placed him at the OK Boys Ranch Group 

Home (“OKBR”) some thirty years ago.  He admitted that he 

lacked personal knowledge regarding his time at OKBR, and he 

admittedly relied on Washington State Department of Social and 

Health Services (“DSHS”) records to confirm when he was 

placed there.  Those records showed that while he was placed at 

many group and foster homes, he was never placed at OKBR.  

J.S. came forward with no admissible evidence based on personal 

knowledge establishing that he ever lived at OKBR.   

Because Kiwanis does not owe a duty of care to a child 

never placed in its care, the trial court properly granted summary 

judgment, following the civil rules which require admissible 
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evidence supported by personal knowledge to defeat summary 

judgment. Long-established precedent holds that conclusory, 

argumentative assertions merely disputing facts is insufficient to 

defeat summary judgment. 

Review is merited in this case precisely for the reasons set 

forth in J.S.’s motion to publish at Division II, where J.S. argued 

that Division II’s opinion establishes new principles of law that 

will affect trial courts across the state.  The criteria for 

publication in RAP 12.3(e) make clear that this is a case meriting 

this Court’s attention under RAP 13.4(b)(1), (2), (4).   

E. STATEMENT OF THE CASE AND ARGUMENTS 
MADE BELOW 

Division II’s published opinion discusses the facts and 

procedures in this case, op. at 2-6, but it glossed over the crucial 

fact that J.S. never produced admissible evidence that he was 

ever placed at OKBR.  Without this proof, Kiwanis owed no duty 

of care to J.S. as a matter of law.   

J.S. was placed in foster care shortly after birth in 1974, 
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and he resided in many placements as a child, including several 

group homes.  CP 170.  For this lawsuit, he alleges he suffered 

compensable injuries while placed at OKBR at some time in the 

early or mid-1980s that he cannot remember, but records show 

he was never placed at OKBR.  CP 160-61, 166.2

The record here is clear that J.S. failed to prove that he was 

ever at OKBR.  J.S.’s second amended complaint contains no 

basis for finding Kiwanis breached a duty that caused J.S.’s 

damages because there is no admissible evidence that he was 

ever at OKBR – other than his unsupported testimony.  He 

admitted his lack of personal knowledge, and that he would rely 

on records which show he is mistaken in his belief that he resided 

at OKBR.  He stated in his tort form claim that “the dates [of 

OKBR residency] will be confirmed or refined with the

production of DSHS records.”  CP 112 (emphasis added).  

2 Children’s services formerly provided by DSHS are now 
administered through the Department of Children, Youth, and 
Families.    
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Likewise, his interrogatory answer states: “Plaintiff does not 

recall the exact dates he was placed at O.K. Boys’ Ranch and 

defers to his State and O.K. Boys’ Ranch records.”  CP 129 

(emphasis added). 

His deference to the undisputed evidence, i.e., the State 

and OKBR’s records, confirms that J.S. never resided at OKBR.  

Thus, his claims fail as a matter of law.  “The existence and scope 

of a duty is a threshold inquiry in a negligence action,” typically 

“a question of law.”  Mathieu v. Dep’t of Child, Youth, & 

Families, 23 Wn. App. 2d 777, 787, 520 P.3d 1033 (2022), 

review denied sub nom. Mathieu v. Washington Dep’t of Child, 

Youth & Families, 1 Wn.3d 1004 (2023) (quotation omitted).  

Kiwanis owed no duty, nor could it breach any duty owed, to a 

child never in its care.  Similarly, there is no legal basis to hold 

Kiwanis liable for any abuse J.S. may have suffered at other 

group homes where he resided.  The complaint contained no 

basis for such a conclusion.  Given that J.S.’s complaint was 

entirely predicated on alleged abuse at OKBR, but the undisputed 
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records show that J.S. was never placed at OKBR, the trial court 

properly dismissed J.S.’s claims with prejudice.   

A factor not addressed by Division II’s published opinion 

is that any statements made by J.S. about his placement were 

ultimately inadmissible. J.S. lacked personal knowledge 

sufficient to sustain his testimony defeat summary judgment. CR 

56(e) requires that the non-moving party defend against 

summary judgment with admissible evidence, based on personal 

knowledge, alleging specific facts, creating a genuine issue of 

material fact.3 When a case rests on the plaintiff’s testimony 

alone, a plaintiff cannot show a genuine issue of fact, sufficient 

3 The United States Supreme Court has likewise explained 
that when the moving party has carried its burden to show that 
no genuine issue of material fact exists, “its opponent must do 
more than simply show that there is some metaphysical doubt as 
to the material facts.”  Matsushita Elec. Indus. Co. v. Zenith 
Radio Corp., 475 U.S. 574, 586, 106 S. Ct. 1348, 89 L. Ed. 2d 
538 (1986).  Quoting the federal civil rule which contains the 
same requirement as our CR 56(e), the Supreme Court stated, 
“the nonmoving party must come forward with ‘specific facts 
showing that there is a genuine issue for trial.’”  Id. at 587. 
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to preclude summary judgment if that plaintiff shows a “lack of 

personal knowledge concerning” a material issue. Loss v. 

DeBord, 67 Wn.2d 318, 321, 407 P.2d 421 (1965); see also, ER 

602 (“A witness may not testify to a matter unless evidence is 

introduced sufficient to support a finding that the witness has 

personal knowledge of the matter.”). 

This Court’s Loss decision concerned the existence of 

double yellow lines on a roadway where an accident occurred.  If 

the lines were present, plaintiff would have contributed to her 

accident as a matter of law by stopping in the roadway to illegally 

turn left across them.4  Official records showed that the lines had 

been redrawn in that area a year prior, which witnesses 

corroborated.  67 Wn.2d at 320.  The plaintiff initially could not 

remember whether double yellow lines were present, but later 

she submitted a statement to contradict the record claiming that 

they were “obliterated and imperceptible” based on a picture 

4 At the time Loss was decided, contributory negligence 
barred tort recovery in Washington. 
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allegedly taken months after the accident.  Id. at 320. 

This Court determined that summary judgment was 

appropriate, despite the changed statement because the plaintiff 

did not have “personal knowledge” sufficient to “show 

affirmatively that [she was] competent to testify in the matters 

stated therein.”  Id. at 320.  Thus, her changed statement did not 

create a genuine issue of material fact sufficient to contradict the 

record showing the double yellow lines existed.  Id. See also, 

e.g., Farias v. Port Blakely Co., 22 Wn. App. 2d 467, 493, 512 

P.3d 574 (2022) (injured worker did not have personal 

knowledge to testify that owner also acted as general contractor 

at jobsite and was thus the proper party to sue for unsafe working 

conditions). 

Here, too, J.S. did not have personal knowledge competent 

to affirmatively create an issue of material fact.  He expressly 

relied on DSHS records to show when he was placed at OKBR.  

They showed the opposite; he was never placed there.  He could 

not recall basic facts about OKBR including what it looked like, 



Petition for Review - 11 

the names of any staff or roommates, and other basic facts about 

his alleged time at OKBR.  He resided in many placements and 

group homes, and may have suffered abuse in those homes, but 

he could not demonstrate specific facts with respect to OKBR, 

merely speculating that DSHS records would confirm his 

placement there, which they did not.   

But it is the documentary evidence that is crucial here, 

particularly where J.S. admitted that he could not recall where he 

had resided.  J.S. could not establish a time he was placed at 

OKBR, and he admitted he would rely on these placement 

records which showed he was never placed at OKBR.  CP 112, 

129.  J.S.’s tort claim form stated that “Claimant does not recall 

when he was placed at OKBR but believes he was about 8 or 9 

years old.  It is anticipated the dates will be confirmed or refined 

with the production of DSHS records.”  CP 112 (emphasis 

added).  J.S. was born on December 6, 1974, thus his belief 

would place his alleged residency at OKBR in 1983 or 1984, a 

time during which his placements were documented elsewhere.  
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CP 160-61. 

DSHS produced “Child Placement and Legal History” 

documents, showing where J.S. resided from June 1981 through 

November 1988.  CP 160-61.  He did not reside at OKBR during 

that time. See Appendix (timeline of J.S.’s residences from 

DSHS records). Along with these placement records, DSHS also 

certified in sworn discovery answers that “there are no records 

that he was ever a resident at OKBR.”  CP 166. 

J.S.’s second amended complaint alleged that he resided at 

OKBR “in or about 1982, and he remained there until 

approximately 1984.”  CP 122.  But when answering written 

discovery, J.S. changed his story and again deferred to DSHS’s 

placement records: “Plaintiff does not recall the exact dates he 

was placed at O.K. Boys’ Ranch and defers to his State and O.K. 

Boys’ Ranch records.  Plaintiff believes he resided at OKBR 

between 1989-1993.”  CP 129 (emphasis added). 

J.S.’s guess contradicted his prior sworn testimony; J.S. 

testified in a deposition for his separate lawsuit against the Secret 
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Harbor Group Home that he could not recall when he resided at 

OKBR, then testified that he lived at OKBR before he began 

living at Secret Harbor in July 1987.  CP 134.  J.S.’s Secret 

Harbor admission summary makes no mention of his having 

stayed at OKBR.  CP 170-71.  He also testified that he was at 

OKBR before he moved to the Deschutes Group Home in 

December 1986.  CP 139.  Finally, he testified that he resided at 

OKBR before he was a teenager.  CP 154-56.  J.S. turned 13 on 

December 6, 1987.  

Although Division II states that J.S. “consistently” 

testified that he remembers residing at OKBR, op. at 8, his own 

testimony and all pertinent records contradict that testimony.  In 

October 2022, J.S. candidly admitted that the dates of his OKBR 

residence as alleged in his complaint were a complete fabrication

– “those are not factual dates,” “that’s what I came up with.”  CP 

146-48.  He did not remember attending OKBR at any particular 

time: “I ended up at the OK Boys Ranch. Exactly when or how, 

I don’t recall.” “[A]s far as specific times, dates and ages and 
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things like that, my mind doesn’t remember things like that.”  CP 

212.    

The only evidence remotely connecting J.S. to OKBR is 

(1) an August 11, 1986 letter from OKBR’s director to DSHS, 

stating that “we will be accepting [J.S.] into our agency for 

residential care at our next available opening in approximately 

two weeks;” CP 173; and (2) an August 18, 1986 letter from an 

OKBR residential caseworker to DSHS stating that OKBR is 

seeking justification to request “funding of a 40-hour/week staff 

member for [J.S.],” CP 175.  But the Children’s Orthopedic 

Hospital and Medical Center’s discharge summary, dated 

December 1, 1986 (which also contains J.S.’s placement history 

consistent with DSHS’s “Child Placement and Legal History”) 

states that “[J.S.] was to have been placed at Okay Boy’s Ranch 

in Olympia, but placement has been suspended due to question 

of psychosis.”  CP 178 (emphasis added).  The record contains 

no other document linking J.S. to OKBR.   

Ultimately, J.S. relied exclusively below on DSHS records 
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regarding his alleged placement at OKBR.  CP 129.  Long after 

his lawsuit was filed, in his summary judgment briefing, J.S. 

pointed to a 12-day gap in DSHS’s placement history from 

December 18, 1986, to December 30, 1986, when he was placed 

in the Deschutes Center Group Home, claiming this must be 

when he was placed at OKBR.  CP 256; RP 17; resp’t br. at 9-

10. Division II seized upon this gap to discern the existence of a 

fact issue, op. at 9, but in doing so, that court ignored the fact that 

this testimony contradicted J.S.’s own prior testimony that he 

went directly from foster care to the Deschutes Center Group 

Home, negating the gap in time and likely showing a scrivener’s 

error in DSHS’s records around Christmas of that year.  CP 196.5

Discharge summaries signed in early 1987 also did not mention 

any time for J.S. at OKBR, nor did any other record.  CP 234-38.   

5 As Kiwanis explained, J.S. might have mixed up the 
name of a foster placement, but he consistently testified that he 
went from foster care directly to Deschutes, meaning there was 
no time that he could have lived at OKBR based on DSHS’s 
records.  CP 257-58.  
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J.S. has also argued that his story is corroborated by the 

fact that records show he was released into the custody of Bud 

O’Hair, a DSHS case manager, and O’Hair apparently placed 

some kids at OKBR.  Resp’t br. at 6.  But no record shows that 

O’Hair placed J.S. at OKBR; in fact, there is no record of him 

placing any child at OKBR prior to 1990, several years after J.S. 

claims he was abused at OKBR.  CP 242-46.   

Aside from the placement records, admission summaries 

describe his history running away and being “very familiar with 

the Skagit Valley, Everett and Seattle area.”  CP 171.  This 

reflects DSHS’s “Child Placement and Legal History,” which 

shows most of his placements in the Everett/Arlington area.  CP 

160-61.  Conversely, OKBR was in Olympia, many miles away. 

Finally, on top of not recalling the alleged OKBR 

residency dates and other conditions with state records, J.S. could 

not recall many other basic facts that would show he was ever 

placed at OKBR.  CP 145-56.  J.S. could not recall (1) what 

OKBR looked like because he “was in over 100 placements 
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growing up;” (2) the names of any OKBR employees; (3) 

whether any staff lived at OKBR; (4) his roommate’s name, or 

whether he had more than one roommate; or (5) whether he was 

in school while allegedly at OKBR.  CP 145-56.   

Simply put, J.S. lacked personal knowledge to testify that 

he was placed at OKBR and deferred to state records that never 

showed him being placed there.  

F. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED 

(1) Division II’s Published Opinion Upends the Normal 
Principles on Summary Judgment 

Summary judgment avoids useless trials, trims away 

unsound claims, and prevents the waste of limited judicial 

resources.  See Hudesman v. Foley, 73 Wn.2d 880, 886, 441 P.2d 

532 (1968).  Summary judgment should be granted when there is 

no genuine issue of material fact and the moving party is entitled 

to judgment as a matter of law.  CR 56(c).  A defendant may 

move for summary judgment by pointing out that the plaintiff 

lacks sufficient evidence to support their case.  Guile v. Ballard 
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Cmty. Hosp., 70 Wn. App. 18, 21, 851 P.2d 689, review denied, 

122 Wn.2d 1010 (1993); see also, Young v. Key Pharm., Inc., 

112 Wn.2d 216, 225, 770 P.2d 182 (1989).   

On summary judgment, J.S. as the non-moving party had 

to set forth specific facts, by admissible evidence, showing the 

existence of a genuine question of material fact.  Guile, 70 Wn. 

App. at 25-26; see also, Kahn v. Salerno, 90 Wn. App. 110, 117, 

951 P.2d 321, review denied, 136 Wn.2d 1016 (1998); CR 56(e) 

(nonmoving party must produce evidence and “may not rest upon 

the mere allegations or denials of a pleading”). 

“A nonmoving party in a summary judgment may not rely 

on speculation, argumentative assertions that unresolved factual 

issues remain, or in having its affidavits considered at face 

value.”  Martin v. Gonzaga Univ., 191 Wn.2d 712, 722, 425 P.3d 

837 (2018) (quotation omitted); W. Rivers Conservancy v. 

Stevens County, 18 Wn. App. 2d 84, 92, 490 P.3d 249 (2021), 

review denied, 198 Wn.2d 1023 (2021) (“After a moving party 

submits sufficient evidence to justify summary judgment, relief 
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cannot be denied on the basis of speculation or argumentative 

assertions.”).  

Likewise, purely conclusory allegations with no concrete, 

relevant particulars, will not bar summary judgment.  Ruffer v. 

St. Frances Cabrini Hosp., 56 Wn. App. 625, 628, 784 P.2d 

1288, review denied, 114 Wn.2d 1023 (1990) (“the party 

opposing summary judgment must respond with more than 

conclusory allegations, speculative statements, or argumentative 

assertions of the existence of unresolved factual issues”); Farias, 

22 Wn. App. 2d at 493 (“Affidavits containing conclusory 

statements without adequate factual support are insufficient to 

defeat a motion for summary judgment.”); Fievez v. Dep’t of 

Corr., 25 Wn. App. 2d 1055, 2023 WL 2368008 (unpublished), 

*8, review denied, 1 Wn.3d 1020 (2023) (“[A] speculative 

theory” cannot defeat summary judgment).  

This case involves the more basic threshold question: did 

these parties ever even interact?  Was there a duty even owed that 

could be breached?  Mathieu, 23 Wn. App. 2d at 787 (existence 
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and scope of duty is a legal “threshold” question). 

J.S. sued Kiwanis arguing that they did interact, thereby 

creating a duty of care, and expressly left it to DSHS records to 

confirm his recollection from when he was a foster child over 30 

years ago.  DSHS records contradicted his account, and he failed 

to show the personal knowledge necessary to create a genuine 

issue of fact that the abuse he recalls suffering occurred at 

OKBR.  CR 56(e); ER 602.  He could not recall basic dates, facts, 

or anything else beyond his speculation that his abuse occurred 

at a facility in Olympia, some 90 miles and several counties away 

from where he was predominantly placed during the 1980s when 

he recalls the abuse occurring.  Under these circumstances, the 

trial court properly granted summary judgment.   

Division II was wrong to conclude that uncorroborated, 

conclusory allegations from a plaintiff without personal 

knowledge cannot be dismissed on summary judgment and must 

result in a trial.  In Martin, supra, for example, this Court 

affirmed a summary judgment dismissal even though a plaintiff 
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concluded in his declaration that his protected whistleblowing 

was a significant factor in his discharge from Gonzaga 

University.  The Martin court noted “a paucity of evidence” 

insufficient to defeat summary judgment where the plaintiff’s 

“own testimony” was not supported by the rest of the record.  191 

Wn.2d at 727. Accord, Suarez v. Newquist, 70 Wn. App. 827, 

832, 855 P.2d 1200 (1993) (plaintiff claimed her husband was 

arrested by tribal officer, thereby potentially imposing liability 

beyond qualified immunity, but when the record refuted her 

claims that an arrest occurred, summary judgment was proper 

because her conclusive assertions were insufficient); Deschamps 

v. Mason County Sheriff’s Office, 123 Wn. App. 551, 561, 96 

P.3d 413 (2004) (plaintiff’s conclusory statements that sheriff 

acted in “bad faith” processing a firearm application contrary to 

law were not enough to defeat summary judgment when record 

contradicted those conclusory allegations); Becker v. 

Washington State Univ., 165 Wn. App. 235, 255-56, 266 P.3d 

893 (2011), review denied, 173 Wn.2d 1033 (2012) (dismissed 
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Ph.D student’s assertions that she did not receive sufficient due 

process prior to termination did not create a material issue of fact 

when the record showed she received sufficient process). 

In sum, this Court has set a consistent standard for decades 

that “more than a scintilla of evidence” is necessary to carry a 

case to the jury.  Wold v. Jones, 60 Wn.2d 327, 330-31, 373 P.2d 

805 (1962) (dismissing because plaintiff’s testimony lacked 

foundation and was contradicted by the record).  Division II’s 

published opinion upends the normal principles for addressing 

summary judgment and directly conflicts with decisions of this 

Court and the Court of Appeals on those principles.  Review is 

merited.  RAP 13.4(b)(1), (2).   

(2) Division II’s Opinion Creates an Entirely New 
“Uncertainty Principle” as to DSHS Records to 
Justify Denial of Summary Judgment in the Face of 
Entirely Contrary Evidence 

Division II is correct that the issue in this case is not when 

J.S. was at OKBR, but whether he was there at all.  Op. at 8.  

However, J.S. failed on his burden of proving that he was ever 
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placed at OKBR, as the unambiguous evidence, including DSHS 

records, clearly demonstrates.  Bottom line: J.S. failed to prove 

that he ever resided at OKBR.   

Critically, a point not to be overlooked, is that the burden 

was on J.S., not Kiwanis, to document his claim of negligence 

against Kiwanis. J.S., not Kiwanis, had to prove the traditional 

negligence elements – duty, breach, causation, and damages – 

Meyers v. Ferndale Sch. Dist., 197 Wn.2d 281, 287, 481 P.3d 

1084 (2021). 

For decades this Court has held that summary judgment is 

proper if the non-movant “fails to make a showing sufficient to 

establish the existence of an element essential to that party’s 

case, and on which that party will bear the burden of proof at 

trial.”  Young, 112 Wn.2d at 225 (quoting Celotex Corp. v. 

Catrett, 477 U.S. 3417, 322, 106 S. Ct. 2584, 91 L. Ed. 2d 265 

(1986)).  Kiwanis owed J.S. a duty of care only if he was actually 

placed at OKBR.  Faced with a motion for summary judgment, 

he had the burden of producing admissible evidence to support 
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that key element of his claim.  He failed to do so.  Any 

uncertainty over proof of a material fact must cut against J.S. as 

the party having the burden of proof.   

Notwithstanding the lack of evidence from J.S. of the 

DSHS records, as noted supra, Division II’s opinion asserts that 

a fact issue exists in the case, in effect, because the DSHS records 

might document a 12-day gap in J.S.’s placement history. Op. at 

9. That was plainly wrong on this record, as explained supra. 

But J.S. doubles down on that “uncertainty principle” in 

his motion to publish arguing for what amounts to an entirely 

new approach to summary judgment – if records do not, but 

might, indicate that a fact is true because of alleged record-

keeping deficiencies, then summary judgment must be denied. 

That is not the law of summary judgment in Washington, as 

described by this Court in cases like Martin and Wold, supra, and 

it creates unacceptable new opportunities for rank speculation in 

the face of actual evidence.  And as J.S. admitted in his motion 

to publish, this new precedent will affect future cases, including 
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many against the State, in trial courts across Washington.  Simply 

put, if appellate courts are going to impose a new summary 

judgment standard imposing extensive potential liability in many 

potential cases, this Court should be the one to decide such an 

issue of substantial public importance.   

This Court should not allow Division II’s published 

opinion so flagrantly departing from well-established procedural 

principles to stand. RAP 13.4(b)(4).6

G. CONCLUSION 

This Court should grant review.  J.S.’s conclusory 

testimony that he was placed at OKBR is unsupportable where 

the record documented that he made up dates, lacked personal 

knowledge about his placement at OKBR, and left it to DSHS 

records to confirm when he was placed there. Those government 

6 This Court has often granted review in the past to address 
the proper execution of court rules.  See, e.g., Washburn v. City 
of Federal Way, 178 Wn.2d 732, 749-52, 310 P.3d 1275 (2013) 
(whether appellate courts could review CR 50(a) motion if 
parties failed to file CR 50(b) motion). 



Petition for Review - 26 

records demonstrated that he was never placed at OKBR. DSHS 

records, to which J.S. deferred to prove the allegations in his 

complaint, show that he was never placed at OKBR.  J.S. tries to 

call such records into question and to establish a wholly new 

“uncertainty principle,” adopted by Division II in its published 

opinion, to defeat summary judgment.  This Court should not 

allow settled law on summary judgment to be upended by 

Division II. Review is merited.  RAP 13.4(b)(4). 

Because J.S. failed to present admissible facts based on 

personal knowledge sufficient to defeat summary judgment 

dismissal was appropriate. Division II’s contrary determination 

merits review. RAP 13.4(b)(1), (2).  

This Court should grant review and affirm the trial court’s 

dismissal of J.S.’s action.   

This document contains 4,546  words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 
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DATED this 17th day of June, 2024. 
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APPENDIX 



CP 160-61: 

From To Location 
07/17/1981 12/20/1983 Luther Residential Treatment 

Program/Group Home
12/21/1983 04/03/1986 Children’s Hospitalization 

Alternative Program (CHAPS) at 
Luther Child Center, and placed in 
a foster home with Suzanne and 
Jeff Songstad

04/04/1986 04/06/1986 Doris Brown, a receiving home
04/07/1986 05/22/1986 CHAPS, with foster parents 

Suzanne and Jeff Songstad
05/23/1986 05/26/1986 Doris Brown, a receiving home
05/27/1986 06/03/1986 Youth Outreach Crisis Residential 

Center in Everett
06/04/1986 06/10/1986 Dorothy Haase, a receiving home in 

Arlington
06/11/1986 07/16/1986 CHAPS, with foster parents 

Suzanne and Jeff Songstad
07/17/1986 07/20/1986 Dorothy Haase, a receiving home in 

Arlington
07/21/1986 07/23/1986 Sue Anderson, foster home in 

Granite Falls
07/23/1986 07/29/1986 Skagit Crisis Residential Center, 

Anacortes
08/04/1986 08/16/1986 Youth Outreach, a Crisis 

Residential Home, Everett
08/16/1986 08/27/1986 Skagit Crisis Residential Center
08/28/1986 10/13/1986 Youth Outreach Crisis Residential 

Center
10/13/1986 12/01/1986 Children’s Orthopedic Hospital 

and Medical Center, Seattle and/or 
the Regional Crisis Residential 
Center



12/01/1986 12/18/1986 Inge Lopez, a foster home in 
Lynnwood

12/30/1986 06/16/1987 Deschutes Center Group Home
06/17/1986 07/12/1987 No placement: “on the run” or at a 

Crisis Residential Center
07/13/1987 07/22/1987 Bev Fazil, a foster home
07/22/1987 11/03/1988 Secret Harbor Group Home
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